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Good Afternoon,

Please see attached letter from Will Stelle to Colonel Bruce Estok, on which you are copied.

Best Regards,
Joan

-- 
Joan Langhans
Assistant to the Regional Administrator
NOAA Fisheries Service
7600 Sand Point Way NE, Bldg. 1
Seatle, WA  98115
206-526-6150/4530
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
Northwest Region 
7600 Sand Point Way N.E., Bldg. 
Seattle, WA 98115 


April 2, 2013 


Colonel Bruce A. Estok 
District Commander/District Engineer 
U.S. Army Corps of Engineers 
Seattle District 
4735 E. Marginal Way South 
Seattle, Washington 98134-2329 


Dear Colonel Estok: 


The Puget Sound Federal Caucus (Caucus) continues to apply our collective assets and 
capabilities to implement our 2012 Puget Sound Action Plan, conserve salmon habitat, and 
rebuild the Puget Sound ecosystem. We all appreciate your commitment to advance that work as 
you carry out your agency's mission and through the joint efforts of the Caucus as a whole. 


I am writing today to ask for your help resolving two issues in which our agencies share 
interests, and which emerged as potentially significant elements of our federal response to the 
Treaty Rights at Risk initiative of the Northwest Treaty Tribes. The first pertains to the methods 
for implementing permit terms and conditions to avoid or minimize harm (or "take") to listed 
salmonids associated with actions authorized by the Corps of Engineers. The second pertains to 
delineating "waters of the United States" for purposes of Corps regulatory jurisdiction. 


Our staffs identified these two issues in late 2011 and tried to resolve them at staff and 
management team levels. They enlisted the knowledge and experience of our enforcement 
offices as well, but were unable to reach mutually acceptable solutions. Given these efforts, we 
then incorporated the resolution of these issues as one of the action items in our February, 2012 
Federal Action Plan. Accordingly, I am with this letter respectfully requesting the opportunity to 
meet with you to discuss how we might best resolve these two issues and in so doing contribute 
to our timely execution of our commitments in the 2012 Action Plan. 


The first issue concerns the way the Corps treats the terms and conditions NMFS identifies in 
incidental take authorizations within our Biological Opinions. Our understanding of current 
Corps national policy, as implemented by the Seattle District, is that your staff does not adopt 
our terms and conditions as a substantive part of your Corps permit, but instead includes them by 
reference in the overall permit package. For example, NMFS' terms and conditions typically are 
not included as contract specifications in the primary Corps permit. Further, the Corps policy 
defers to NMFS and US Fish and Wildlife Service to enforce the terms and conditions, rather 
than the Corps enforcing them as a requirement of the original Corps-issued permit. This is 
problematic for our permit and enforcement teams, as they do not routinely see the Corps
permitted projects during construction or upon final inspection. Compliance reviews are 
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conducted by your staff not ours or a joint CorpslNMFS compliance team. The practical 
consequence of this approach is that projects are not evaluated for compliance with the permit 
conditions that protect ESA-listed species. It is important to note that the other federal action 
agencies with whom NMFS works do incorporate our terms and conditions into their permits as 
substantive requirements or project specifications. 


The second issue pertains to the approach use by the Seattle District to designate the landward 
boundary of Corps jurisdiction in marine and estuarine areas. We understand that all of the 
Corps Districts on the west coast of the United States use the highest predicted tide to determine 
the upper boundary of their tidal jurisdiction for Clean Water Act permits In contrast, the 
Seattle District has elected to use a lower boundary, the mean highest high water level, to 
establish Corps jurisdiction. 


The result of this approach is that many new projects and repairs to existing projects that directly 
affect the shoreline of Puget Sound are not reviewed, conditioned or permitted by your agency. 
The ecological effect is that extensive areas of intertidal and estuarine habitat that are important 
to ESA-listed salmon and multiple species of shellfish and other marine life are not adequately 
protected. Numerous scientific analyses have documented the important functions of these areas 
for both juvenile and adult salmonids, and the serious continued loss of these habitats as an 
important limiting factor for rebuilding the productivity of the system for salmon and other trust 
resources. 


I have enclosed with this letter two short issue papers that describe NMFS' perspective on these 
matters. I would propose that we meet and discuss these topics and explore how to best address 
our recommendations. Affirmative action on these recommendations at the District level would 
be most preferable from our vantage point of timely resolution. If one or both deserve elevation, 
then we can pursue that elevation in an orderly and timely manner. 


I greatly appreciate your attention to this request. I will be in contact with your office to 
schedule a time to meet and confer on these, and whatever else may be of interest from your 
perspective. Otherwise and in the meantime, I hope all is well with the Seattle District as we 
collectively work on these challenging topics. 


Sincerely, 


William W. Stelle, Jr. 
Regional Administrator 


Enclosures 


cc:	 Dennis McLerran - EPA 
Roylene Rides-at-the-Door - NRCS 
Robyn Thorson - USFWS 
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Incorporation of Terms and Conditions in Endangered Species Act
 
Biological Opinions into US Army Corps of Engineers permits
 


Issue 
Should the US Army Corps of Engineers (Corps), Seattle District, improve the implementation 
of and compliance with terms and conditions governing the incidental take of listed species 
under the ESA by including these terms and conditions as enforceable terms of the permits or 
other authorizations issued by the COE? 


Background 
Section 7 of the Endangered Species Act (ESA) requires all federal agencies to ensure the 
actions they fund, authorize, or carry out are not likely to jeopardize the continued existence of 
ESA-listed species or adversely modify their designated critical habitat. Thus, the Corps has an 
affirmative obligation to implement the ESA in consultation with NMFS and the US Fish and 
Wildlife Service (the Services) and when acting alone. 


In addition, all persons, including federal agencies, are prohibited from taking listed salmon and 
steelhead unless authorized. When they issue a BO for an action that may take a listed salmon or 
steelhead, the Services issue an "incidental take statement," which includes terms and conditions 
the Corps must follow to be exempt from the prohibitions on take (ESA §7(0)). With a few 
exceptions, the Corps incorporates these terms and conditions into its permits by reference only. 
In addition, Corps permits clearly imply that the Corps does not take responsibility for enforcing 
these terms and conditions, but instead recognizes the Services as the entity with responsibility to 
enforce. 


The Corps' practice is dictated by Section 17 of its September 9,2002 guidance regarding 
Endangered Species Act (ESA), which states 


"A condition indicating that the permittee shall comply with the terms and conditions of 
the incidental take statement must be incorporated into the final authorization if an 
incidental take has been determined. In addition, when requested by the applicant, the 
Corps may include conservation recommendations as permit conditions. Such conditions 
are enforceable by the Service(s)." 


•In practice, the Corps attaches NMFS' terms and conditions to the permit along with pages of 
permit-related documents that most applicants never see nor implement. The Corps does not 
highlight them in its final permit authorization, nor include them as required project 
specifications in the permit authorization itself. NMFS is not responsible for evaluating these 
projects during construction or upon completion, and permit compliance investigations are not 
conducted by the agency. In contrast, the Corps routinely investigates a designated proportion of 
its permitted projects to assess permit compliance rates. Currently, these investigations do not 
check for compliance with NMFS' terms and conditions. 


Neither NMFS nor the Corps has adequate resources to routinely track and inspect all Corps
permitted projects for compliance with NMFS-issued terms and conditions. However, it is 
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NMFS' view that the Corps' national policy and permit language discourage interagency 
cooperation and send the wrong signal to permittees. NMFS' recommended approach would be 
that (1) Corps permits restate explicitly terms and conditions governing incidental take of listed 
species as terms of the COE permit; (2) Corps permits not include a statement implying that the 
Corps will not enforce such terms and conditions, and (3) the Corps commit to working with 
NMFS to coordinate enforcement of Corps permit terms that protect ESA-listed species. 


The Corps' position is that its current practice is appropriate because it complies with the 
agency's national guidance. NMFS and the Corps agreed to address this issue as part of the 2012 
Puget Sound Federal Agency Action Plan. NMFS and Corps management and enforcement 
staffs have explored options for resolving NMFS' concerns but have not yet arrived at a mutually 
agreeable approach. 


Recommendation 
The NMFS recommends that NMFS and Corps regional leadership discuss this issue and 
determine whether it can be resolved at the regional level or whether it needs to be elevated to 
agency headquarters. 


Further, the NMFS Northwest Regional Office proposes the Corps modify its 2002 policy to 
affirm that the terms and conditions included within the incidental take statement of the 
Biological Opinion are a substantive, enforceable part of the Corps permit. NMFS Regional 
Office and Office of Law Enforcement staffs are prepared to assist the Corps in developing a 
coordinated enforcement approach if deemed necessary. NMFS proposes that the Seattle District 
serve as a pilot to immediately implement this revised approach and improve compliance with 
permit terms that protect ESA-listed species. 
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Determination of Corps jurisdictional boundaries for
 
Clean Water Act permits
 


Issue: 
Will the Seattle District ofthe Corps of Engineers mod ify how it determ ines the landward extent of the 
"high tide line" for purposes of delineating its jurisdiction under the Clean Water Act and utilize the 
"highest astronomical tide" line in tidal areas -- as is practiced by the other west coast COE districts -
and thereby expand the tidal areas that will subject to Corps jurisdiction under the Clean Water Act and 
the Endangered Species Act? 


Background: 
Regulations establishing the jurisdictional limits of the Corps of Engineers' authority under the federal 
Clean Water Act (CWA) state the "high tide line means the line of intersection ofthe land with the 
water's surface at the maximum height reached by a rising tide.... encompasses spring high tides and other 
high tides that occur with periodic frequency but does not include storm surges ... (33 CFR § 328.3(d)). 
The term tidal waters means those waters that rise and fall in a predictable and measurable rhythm or 
cycle due to the gravitational pulls of the moon and sun (33 CFR § 328.3(f))." All west coast Corps 
districts except Seattle use highest astronom ical tide (HAT) to establ ish jurisdictional boundaries in tidal 
areas. Currently, the Corps' Seattle District uses the mean higher high water (MHHW) mark to determine 
its permit jurisdiction. The MHHW is not an upper limit of tidal waters. Rather, it is a calculated average 
of the higher of the two daily high tides over the 18.6 year tidal cycle. 


In Puget Sound, the MHHW is 1.5 to 2.5 feet below the high tide line. Each section of the US coast has a 
unique pattern of tides. Puget Sound tides are documented in more than a century of observations at 
NOAA's Seattle tidal station (NOAA Tidal Station 9447130). Because tides are caused by gravitational 
influences of the moon and sun, the highest predicted tide is known as the highest astronomical tide and 
occurs on an 18.6 year cycle. At Seattle, the HAT is 1.9 feet higher than MHHW, with about 14% of the 
total predicted tidal range between the MHHW and the HAT. As the ocean's tidal oscillations move into 
and out of Puget Sound, tidal ranges increase the farther a given site is from the ocean. For example, the 
difference between HAT and MHHW at Olympia and Shelton (2.5 feet) is greater than at Seattle, and the 
difference at Port Townsend is less (1.5 feet). Much of the upper foreshore and perhaps all the backshore 
of Puget Sound beaches are above MHHW. 


The upper limit of nearshore Puget Sound salmon critical habitat, as designated under the Endangered 
Species Act (ESA), is the same as that identified using HAT (i.e., the "area inundated by extreme high 
tide" (70 FR 52637, Sept 2, 2005)). NMFS believes recovery of nearshore salmon critical habitat is 
impeded by not extending the Corps' jurisdiction above MHHW to the HAT boundary. 


The Seattle District's current practice of designating jurisdictional boundaries using MHH W rather than 
HAT results in large number of shoreline armoring actions avoiding Corps permitting under the CWA 
and the ESA. A comparison by Seattle District Corps regulatory staff of some Puget Sound shorel ine 
actions covered by WDFW's Hydraulic Permit Approval (HPA) program found only 7% of the 90 
bulkhead actions with HPAs that were reviewed also had Corps permits. If true for all ofPuget Sound, it 
reveals a potentially significant narrowing offederal review of actions with potentially lasting adverse 
impacts on nearshore habitat. 


More than I mile of Puget Sound shorel ine is newly armored each year; most without Corps perm its and 
therefore without ESA consultation with NMFS. Recently, WDFW studied the extent of new, replaced, 
and removed armored shoreline in Puget Sound. HPAs were issued for 980 shoreline armoring projects 
over 6 recent years in Puget Sound (with the number ranging from about 110 to 250 annually). The 
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number of related Corps permits is unknown but likely small. Overall, these 980 projects resulted in 6.5 
mi of new shoreline armor, 14.5 mi of replacement armor, and 0.6 mi of armor removal. An average of 
1.1 mile per year of new armoring occurred during the 6 year study period. Single-family residential 
projects accounted for most (76%) of the new armoring, followed by government installations (14%), and 
commercial projects at 3%. Many of these new and rebuilt bulkheads likely have adverse effects on 
designated salmon critical habitat, and this amount of shoreline armoring likely will continue without 
federal review or permitting unless the method for determining Corps jurisdiction is modified. 


Recommendation: 
NMFS recommends the Corps' Seattle District use the HAT rather than MHHW to establish its landward 
jurisdiction for Clean Water Act permitting purposes. 










